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PRESIDENT’S PROTEST. 


TWENTY-THIRD CONGRESS. 


SENATE. 
Tuvrspay, April 17, 1834. 
_ Several messages were received from the President of the United States 
by dir. Donelson, his Private Secretary ; antong them the following 
PROTEST. 
To the Senate of the United States: 

It appears by the published journal of the Senate, that on 
‘the 26th of December last, a resolution was offered by a mem- 
ber of the Senate, which, after a protracted debate, was, on 
the 28th day of March last, modified by the mover, and passed 
by the votes of twenty-six Senatérs out of forty-six,* who were 
present and voted, in the following words, viz: 

** Resolved, That the President, in the late Executive proceedings in re- 


lation to the public revenue, has assumed pen himacif authority and 
power not conferred by the Constitution aud Laws, but ia derogation of 


both 

Having had the honor, through ‘the voluntary suffrages of 
the American People, to fill the office of President of the United 

‘States during the period which may be presumed to have been 
referred to in this resolution, it is sufficiently evident that the 
censure it inflicts was intended for myself. Without notice, 
unheard and untried, I thus find myself charged on the records 
of the Senate, and in a form hitherto unknown in our history, 
with the high crime of violating the Laws and Constitution of 
my Country. 

It can seldom be necessary for any Department of the Go- 
‘vernment, when assailed in conversation, or debate, or by the 
strictures of the Press or popular assemblies, to step out of its 
ordinary path for the purpose of vindicating its conduct, or of 
pointing out any irregularity or injustice m the manner of the 
attack. But when the chief Executive Magistrate is, by one 
of the most important branches of the Government, in its offi- 
cial capacity, in a public manner, and by its recorded sen- 
tence, without precedent, competent authority, or just cause, 
declared guilty of a breach of the Laws and Constitution, it is 
due to his station, to public opinion, and to a proper self-re- 
spect, that the officer thus denounced should promptly expose 
the wrong which has been done, 

‘dn the present case, moreover, there is even a stronger neces- 
sity for such a vindication. By an express provision of the 
Constitution, befure the President of the United States can 
enter ou the execution of his office, he is required to take an 
oath or affirmation in the following words : 

“T do solemnly swear (or affirm) that [ will faithfully execute the office 
of President of the United States; and will, to the best of my ability, pre- 
serve, protect, aud defend, the Constitution of the United States.” 

The duty of defending, so far asin him lies, the integrity of 
the Constitution, would indeed have resulted from the very 
nature of his office; but by thus expressing it in the officia! 
oath or affirmation, which, in this respect differs from that of 
every other functionary, the founders of our Republic have 
attested their sense of its importance, and have given to it a 
peculiar solemnity and furce. Bound to the performance of 
this duty by the oath 1 have taken, by the strongest obligations 
of gratitude to the American People, and by the ties which 
unite my every earthly interest with the welfare and glory of 
my Country ; and perfectly convinced that the discussion and 
passage of the above mentioned resolution were not only un- 
authorized by tite Constitution, but in’ many respects repug- 
nant toits provisions and subversive of the rights secured by it 
to other co-ordinate departments, I deem it an imperative duty 
to maintain the supremacy of that sacred instrument, and the 
immunities of the department intrusted to my care, by all 
means consistent with my own lawful powers, with the rights 
of others, and with the genius of our civil institutions. To 
this end, I have caused this, my solemn protest against the 





* Yeas—Messrs. Bibb, Black, Calhoun, Clay, Clayton, Ewing, Freling- 
huysen, Kent, Knight, Leigh, Mangum, N » Poindexter, Porter, Prea- 
tiss, Preston, Robbins, Silsbee, Smith, Southard, Sprague, Swift, Tomlin- 
eon, Tyler, Waggainan, Webster—26. : 

Nave— Messrs. Benton, Brown, Forsyth, Grundy, Hendricks, Hill, Kane, 
King, of Ala., King, of Ga., Linn, McKean, Moor, Marries, Robbingon, She 
pley, Tallnadge, Tipton, White, Wilkine, Weight—0, 


eforesaid proceedings, to be placed on the files of the Exeeu- 
tive Department, and to betransmitted tothe Senste. 

It is alike due to the subject, the Senate, and the People, that 
the views which I have taken of the proceedings referred to, and 
which ‘compel me to regard them in the light that has been 
mentioned, should be exhibited at length, and with the freedom 
and firmness which are required by an occasion so uaprete- 
dented and peculiar. 

Under the Constitution of the United States, the powersand 


| functions of the various departments of the Federal Govern- 


ment, and their responsibilities for violation or neglect of duty, 
are clearly defined or resuit by inference. The Le- 
gislative power, subject'to the qualified negative of the Presi- 
dent, is vested in the Congress of the United States, : 

of the Senate andifouse of Representatives. The Executive 
power is vested ively in the President, except that in the 
conclusion of treaties and in certain appointments to office, he is 
to act with the advice and consent of the Senate. The Judicial 


power is vested exclusively in the Supreme and other Courts 


of the United States, except in cases of impeachment, for which 
purpose the accu power is vested in the House of Repre- 
sentatives, and that of hearing and determining, in the Senate. 
But although for the special purposes which have been men- 
tioned, there is an occasional intermixture of the powers of the 
different departments, yet with these exceptions, each of the 
three great departments is independent of the others in its 
sphere of action; and when it deviates from that sphere, is 
not responsible to the others, further than it is expressly made 
so in the Constitution. In every other respect, each of them 
#s the coequal of the other two, and all are servants of the 
American People, without power or right to control or censure 
each other in the service of their common superior, save 
only in the manner and to the degree whieh that superior has 
prescribed. : 

The responsibilities of the President are numerous and 
weighty. He is liable to impeachment for high crimes and 
misdemeanors, and, on due conviction, to removal from office, 
and perpetual disqualification; and notwithstanding such con- 
viction, he may also be indicted and punished according to law. 
He is also liable to the private action of any party who may 
have been injured by his illegal mandates or instructions, in the 
same manner and to the same extent as the humblest function- 
ary. In addition to the responsibilities which may thus be en- 
forced by impeachment, criminal prosecution, or suit at law, 
he is also accountable at the bar of public opinion, for every 
act of his administration. Subject only to the restraints of 
Truth and Justice, the free People of the United States have the 
undoubted right, as individuals or collectively, orally or in wri- 
ting, at such times, and in such language and formas they may 
think proper, to discuss his official conduct, and to express and 
promulgate their opinions concerning it. Indirectly, also, his 
conduct may come under review in either branch of the Legis- 
lature, or in the Senate when acting in its Executive capacity, 
and so far as the executive or legislative proceedings of these 
bodies may require it, it may be examined by them. These 
are believed to be the proper and only modes, in which the 
President of the United States is to be held accountable for his 
official conduct. . 

Tested by these principles, the resolution of the Senate is 
wholly unauthorized by the constitution, and in derogation of 
its entire spirit. {t assumes thata single branch of the Legisla- 
tive Department may, for the purposes of a public censure, and 
without any view to legislation or impeachment take up, con- 
sider and decide upon, the official acts of the Executive. But 
in no part of the constitution is the President subjected to any 
such responsibility ; and in no part of that instrument is any 
such power conferred on either branch of the Legislature. 

The justice of these conclusions will be illustrated and con- 
firmed by a brief analysis of the powers of the Senate, and a 
comparison of their recent proceedings with those powers. 

The high functions assigned by the constitution to the Sen- 
ate, are in their nature either Legislative, Executive, or Judi- 
cial. Itis only in the exercise of its Judicial powers, when 
sitting as a Court for the Trial of Impeachments, that the Sen- 
ate is expressly authorised and necessarily required to decide 
npen the conduct of the President, or any other public officer. 





Indirectly, however, as has already oeeqeusyested, it may {res 
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quently be called on to pérform that office. -Cases may occur 
in the course of its Legislative or Executive proceedings, in 
which it may be indispensable to the proper exercise ofits pow- 
ers, that itshould inquire into, and decide upon, the conduct of 
the President or other public officers; and in every such case, its 
constitutional right to do so is cheerfully conceded. But to 
authorize the Senate to enter on such a task in its Legislative 
or Executive capacity, the inquiry must naturally grow out of 


-and tend to some Legislative or Executive action; and the de- 


cision, when expressed, must take the form of some Legislative 
or Executive act. 

The resolution in question was introduced, discussed and 
passed, not as a joint, but as a separate resolution. Itasserts 
no Legislative power, proposes no Legislative action; and 
neither possesses the form nor any of the attributes of a Legis- 
lative measure. It does not appear to have been entertained 
or passed, with any view or expectation of ile issuing in a law 
Or joint resolution, or in the repeal of any law cr joint resolu- 
tion, orany other Legislative action. 

Whilst wanting both the form and substance of a Legislative 
measure, it is equally manifest, that the resolution was not jus- 
tified by’ any of the Executive powers conferred on the Senate. 
These powers relate exclusively to the consideration of treaties 
and nominations to office; and they are exercised in secret 
session, and with closed doors. This resolution does not apply 
to any treaty or nomination, and was passed in a public ses- 
sion. 

Nor does this proceeding in any way belong to that class of 
incidental resolutions which relate to the officers of the Senate, 
to their chamber and other appurtenances or to subjects of or- 
der, and other matters of the like nature—in all of which either 
House may lawfully proceed, without any co-operation with 


the other, or with the President. 


On the contrary, the whole phraseology and sense of the re- 
solution seem to be judicial. Its essence, true character, and 
only practical effect, are to be found in the conduct which it 
eharges upon the President, and in the judgment of which it 
pronounces onthatconduct. The resolution, therefore, though 
discussed and adopted by the Senate in its Legislative capaci- 
ty, is, in its office, and in all its characteristics, essentially, ju- 
dicial. 

That the Senate possesses a hizh judicial power, and that in- 








stances may oecur in which the Presideut of the United States | 


will be amenable to it, is undeniable. But under that provi- 
sion of the constitution, it would seem to be equally plain that 
neither the President nor any other officer can be rightfully 
subjected to the operation of the Judicial power of the Senate, 
except in the cases and under the forms prescribed by the con- 
stitution. 

The constitution declares that ‘the President, Vice Presi- 
dent, and all civil officers of the United States, s)iall be removed 


from office on impeachment for, and conviction of treason, bri- | 
bery, or other high crimes or misdemeanors”—tlat the House | 


of Representatives “shall have the sole power of impeach- 
ment”’—that the Senate ‘“‘sha'l haye the sole power to try a'l 


impeachments”—that “‘ when sitting for that purpose, they | 


shall be on oath or affirmation”—that “ when the President of | 
the United States is tried the Chief Justice shall preside’—that | 
* no person shall be convicted without the concurrence of two- | 


thirds of the members present”—and that ‘“‘judgmen’ shall not | 


extend further than remeval from office, and disqualification to , 
hold and enjoy any office of honor, trust, or profit, under the | 


United States.” 


The resolu ion above quoted, charges in substance that in| 
certain proceedi.gs relating tothe public revenue the President | 


has usurped authority and power not conferred upon him by 


the constitution and jaws, and that in doing so he violated bo'h. | 
Any such act constitutes a high crime—one of the highest, in- | 
deed, which the President can commit—a crime which justly | 


exposes him to impeachment by tlic House of Representatives, 


and upon due conviction, to removal from office, and to the | 


complete and immutable disfranchisement prescribed by the 
Constitution. 

The resolution, then, was in substance an impeachment of 
the President ; and in iis passage, amounts toa declaration by 
a majority of the Senate, that he is guilty of an impeachable 
offence. As such it is spread upon the jouraals of the Senate — 
published to the nation and tothe world-—made part of our en. 
during archives—and incorporated in the history of the age. 
The punishment of removal from office and future disqualifica- 
tion, does not, it is truc, follow this decision ; nor would it 
have followed the like decision, if the regular forms of pro- 
ceeding had bees pursued, because the requisite pumber did 
“not concur ia-the result. But the woral influence of a solemn 
declarativa, by a majority of the Senate, that the accused is 
guilty of the offence charged upon him, has been efiectually 
eecured, as if the like declaration had been made upon an im. 

eachment expressed in the eame terms. Indced, a greater 





practical effect has been gained, because the votes given for 
the resolution, though not sufficient to authorize a judg ment 
of guilty on an impeachment, were numerous enough to carry 
that resolution. 

That the resolution does not expressly allege that the as. 
sumption of power and authority, which it condemns, was 
intentional and corrupt, is no answer to the preceding 
view of its character and effect. ‘The act thus condemned, 
necessarily implies volition and design in the individual to 
whom itis imputed, and being unlawfu! in its character, the 
legal conclusion is, that it was prompted by improper motives, 
and committed with an unlawful intent. The charge is not 
a mistake in the exercise of supposed powers, but of the as. 
sumption of powers not conferred by the constitution and 
laws, but in derogation of both, and nothing is suggested to 
excuse or palliate the turpitude ofthe act. In the absence of 
any such excuse, or palliation, there is on'y room for one 
inference; and that is, that the intent was unlawful 
and corrupt. Besides, the resolution not only contains no 
mitigating suggestion, but on the contrary, it holds up the act 
complained of, as justly obnoxious to censure and reprobation ; 
and thus as distincily stamps it with impurity of motive, as if 
the strongest epithets had been used. 

The President of the United States, therefore, has been, 
by a majority of his constitutional triers, accused and found 
guilty of an impeachable offence : but in no part of this pro- 
ceeding have the directions of the constitution been observed. 

The impeachment,instead of being pre erred and prosecuted 
by the House of Representatives, originated in the Senate, 
and was prosecuted without the aid or concurrence of the 
other House. The oath or affirmation prescribed by the con- 
stitution was not taken by the Senators; the Chief Justice 
did not preside; no notice of the charge was given to the 
accused ; and no opportunity afforded him to respond te the 
accusation, to meet his accusors face to face, to cross examine 
the witnesses, to procure counteracting testimony, or to be 
heard in his defence. ‘The safe. guards and formalities which 
the constitution has connected with the power of impeach. 
inent, were doubtless supposed by the framers of that instru- 
ment, to be essential to the protection of the public servant, 
tothe attainment of justice, and to the order, impartiality, 
and dignity ofthe procedure. ‘These safeguards and formali- 
ties were not only practically disregarded, in the commence. 
inent aud conduct of these proceedings, but, in their result, I 
fiad myself convicted by less than two thirds of the members 
present, of an impeachable offence. 


In vain may it be alleged in defence of this proceeding, 
that the form of the resolution is not that of an impeachment, 
or of a judgment thereupon ; that the punishment prescribed 
in the constitution does not follow its adoption, or that in this 
case, no impeachinent to be expected from the House of Re. 
presentatives. It is bec.use it did not assume the fori of an 
impeachment, that it is the more palpably repugnant to the 
cqustitution ; for it is through that form only that the Presi- 
dent is judicially responsible to the Senate; and though 
neither removal from office nor future disqualification ensues, 
yet it is not to be presumed, that the framers of the constitu- 
tion consi tered either or both«f these results, as constituting 
the whole of the punishment they prescribed. The judgment 
of guilty by the highest tribunal in the Union; the stigma it 
would inflict on the offender, his family and fame; and the 
perpetual record on the journal, handing down to the future 
generations the story of his disgrace, were doubtless regarded 
by them as the bitterest portions, if not the very essence of 
that punishment. So fir, therefore, as some of its most ma- 
terial parts are concerned, the passage, recording, and pro- 
mulgation of the resolution, are an attempt to bring them on 
the President, in a manner unauthorized by the constitution. 
Toshield him and other eflicers who are liable to impeach. 
ment, from consequences so momentous, except when real- 
ly merited by official delinquencies, the constitution has care- 
fully guarded the whole process of impeachment. A majori- 
ty of tho House of Representatives must think the officer 
guilty before he can be charged. ‘Iwo thirds of the Senate 
must pronounce him guilty, or he is deemed to be innocent. 
Forty-six Senators appear by the journal to have been present 
whenthe vote on the resolution was taken. If, after all the 
solemnities of an impeachment, thirty of those Senators tad 
vote! that the President was guilty, yet would he have been 
acquitted ; but by the mole of proceeding adopted in the pre- 
sent case, a lasting record of conviction has been entered up 
by the votes of twenty-six Senators, without an impeachment 
or trial; whilst the constitution expressly declares that to 
the entry of such a judgment, an accusation by the House 
of Representatives, atrial by the Senate, and a concurrence 
of two thirds in ths vote of guilty, shall bo indispensable 
pre-requisites. 
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Whether or not an impeachment was to be expected from 
the House of Representatives, was a point on which the Se. 
nate had no constitutional right to speculate, and in respect 
to which, even had I possessed the spirit of prophecy, its an. 
ticipations would have furnished no just grounds for this pro. 
cedure. Admitting that there was reason to believe that a vio. 
lation of the constitution and laws had been actually commit- 
ted by the President, still it was the duty of the Senate, as his 
soul constitutional judges, to wait for an impeachment until 
the other House should think proper to prefer it. ‘The mem. 
bers of the Senate could have no right to infer that no im. 
peachment was intended. On the contrary, every legal and 
rational presump'ion on their part ought to have been, that if 
there was good reason to believe him guilty of an impeacha- 
ble offence, the House of Representatives would perfurm its 
constitutional duty, by arraigning the offender before the jus- 
tice of his country. The contrary. presumption would in. 
volve an implication derogatory to the integrity and honor of 
the Representatives of the People. But suppose the suspi- 
cion thus implied were actually entertained, and for good 
cause, how can it justify the assumption by the Senate of 
powers not conferred by the constitution ? 

[t is only necessary to look at the condition in which the 
Senate and the President have been placed by this proceeding, 
te perceive its utter incompatibility with the provisions and 
spirit of the constitution, and with the plainest dictates of 
humanity and justice. 

If the House of Representatives shall be of opinion tiiat 
there is just ground for the censure pronounced upon the Pre- 
sident, then will it be the solemn duty of that House to prefer 
the proper accusation, and to cause him to be brought to trial 
by the constitutional tribunal, But in what condition would 
he find that tribunal? A majority of its members have alrea. 
dy considered the case, and have not only formed but express- 
ed a deliberate judgment upon its merits. It is the policy of 





our benign system of jurisprudence, to secure, in all criminal | 


proceedings, and even in the most trivial litigations, a fair, 
unprejudiced, and impartial trial. And surely it cannot be 
less important that such a trial should be secured to the high. 
est officer of the Government. 

The Constitution makes the House of Representatives the 
exclusive judges, in the first instance, of the ques!ion, whether 
the President has committed an impeachable offence. A ma- 
jority of the Senate, whose interference with this prelimina- 
ry question, has, for tho best of all reasons, been studiously 
excluded, anticipate the action of the House of Representa. 
tives, assume not only the function which belongs exclusively 
to that body, but convert themselves into accusers, witnesses, 
counsel], and judges, and prejudge the whole case. ‘Thus pre- 


senting the appalling spectacle, in a free state, of judges go. | 


ing through a labored preparation for an impartial hearing 
and decision, by a previous er parle investigation and sen. 
tence against the supposed offender. 

There is no more settled axiom in that government whence 
we derived the model of this part of our constitution than, 
that “the Lords cannot impeach any to themselves, nor join 
in the accusation, because they are judges.” Independently 
of the general reasons on which this rule is founded, its pro- 
priety and importance are greatly increased by the nature of 
the impeaching power. The power of arraigning the high 
officers of Government, before a tribunal whose sentence may 
expel them from their seats and brand them as infamous, is 
eminently a popular remedy—a remedy designed to be em. 
ployed for the protection of private right and public liberty, 
against the abuses of injustice and the encroachments of ar- 
bitrary power. But the framers ofthe constitution were also 
undoubtedly aware that this formidable instrument had been, 
and might be abused: and that from its very nature, an im. 
peachment for high crimes and misdemeanors, whatever 
might its result, would in most cases be accompanied by so 
much of dishonor and reproach, solicitude and suffering, as 
to make the power of preferring it, one of the highest solemn. 
ity and importance. It was due to both these considerations, 
thatthe impeaching power should be lodged in the hands of 
those who, from the mode of their election and the tenure of 
their offices, would most actually express the popular will, 
and at the same time be most directly and speedily amenable 
to the People. The theory of these wise and benignant inten- 
dions is, in the present case, effectually defeated by the pro- 
ceedings of the Senate. The members of that body represent, 
not the People, but the States; and though they are undoubt- 
edly responsible to the States, yet, from their extended term 
of service, the effect of that responsibility, during the whole 
period of that term, must very much depend upon their wn 
impressions of its obligatory force. When a body, thus con. 
stituted, expsesses, beforehand, its opinion in a particular 
ease, and thus indirectly invites a prosecution, it not only as. 








sumes a power intended for wise reasons to be confined te 
others, but it shields the lattcr from that exclusive and per. 
sonal responsibility under whidh it was intended to be exercia. 
ed, and reverses the whole scheme of this part of the consti. 
tution. : 

Such would be some of the objections to this procedure, 
even if it were admitted that there is just ground for impa- 
ting to the President the offences charged in the resofution. 
But if, on the other hand, the House of R-presentatives shall 
be of opinion that there is no reason fur charging them upoa 
him, and shall therefore deem it improper to prefer an im. 
peachment, then will the violation of privilege as it respects 
that House, of justice as it regards the President, and of the 
Constitution, as it relates to both, be only the more conspicu- 
ous and impressive. 

The constitutional mode of procedure on an impeachment 
has not only been wholly disregarded, but some of the first 
principles of natural right and enlightened jurisprudence 
have been violated in the very form of the resolution. It 
carefully abstains from averring in which of “the late pro. 
ceedings in relation to the public revenue, the President has 
assumed upon himself authority and power not conferred by 
the constitution and laws.” It carefully abstains from spe- 
cifying what lawsor what parts of the constitution have 
been violated. Why was not the certainty of the offence— 
‘‘the nature and cause of the accusation” set out in the man- 
ner required in the constitution, befure even the humblest in- 
dividual, fur the smallest crime, can be exposed to condemna.- 
tion? Such a specification was due to the accused, that he 
might direct his defence to the real points of the attack ; to 
the People, that they might clearly understand in what parti- 
culars their institutions had been violated; and to the truth 
and certainty of our public annals. As the record now 
stands, whilst the resolution plainly charges upon the Presi- 
dent at least one act of usurpation in “the late Executive 
proceedings in relation to the public revenue,” and is so fra- 
med that those Senators who believed that one such act, and 
only one, had been committed, could assent to it, its language 
is yet broad enough to include several such acts: and so it 
may have been regarded by some of these who voted for it. 
But though the accusation is thus comprehensive in the 
censure it implies, there is no such certainty of time, 
place, or circumstance, as to exhibit the particular con. 
cfusion of fact or law which induced any one Senator to vote 
for it. And it may well have happened, that while one 
Senator believed that some particular act embraced in the 
resolution was an arbitrary and unconstitutional assump. 
tion of power, others of the majority may have deemed that 
very act both constitutional and expedient, or if not expedi-. 
ent, yet still within the pale of the constitution. And thus a 
majority of the Senators may have becn enabled to concur in 
a vague and undefined accusation, that the President, in the 
course of ‘the late Executive proceedings in relation to the 
public revenue,” had violated the constitution and: laws: 
whilst, if a separate vote had been taken in respect to each 
particular act, incluced within the general terms, the accu- 
sers of the President might, on on any such vete, have been 
found in the minority. 

Still further to exemplify this feature of the procecding, ities 
important to be remarked, that the resolution, as originally 
offered to the Senate, specified, with adequate precision, cer- 
tain acts of the President, which it denounced as a violation 
of the constitution and laws; and that it was not until the 
very close of the debate, when, perhaps, it was apprehended 
that a majority might sustain the specific accusation contain. 
ed in it, that the resolution was so modified as to assume its 
present form. A more striking illustration of the soundness 
and necessity of the rules which forbid vague and indefinite 
generalities, and require a reasonable certainty in al] judicial 
allegations ; and a more glaring instance of the violation of 
those rules has seldom been exhibited. 

In this view of the resolution it must certainly be regarded, 
not asa vindication of any particular provision of the law or 
the constitution, but simply as an official rebuke or condem- 
natory sentence, too general and indefinite to be easily re- 
pelled, but yet sufficiently precise to bring into discredit the 
conduct and motives of the Executive. But whatever it may 
have been intended to accomplish, it is obvious that the vague, 
general, and abstract form of the resolution, is in perfect keep. 
ing with those other departures from first principes and set- 
tled improvements in jurisprudence, so properly the boast of 
free countries in modern times. And it is not too much to 
say, of the whole of these proceedings, that if they shall be ap- 
proved and sustained by an intelligent People, then will that 
great contest with arbitrary power, which had established in 
sta'utes, in bills of rights, in sacred charicrs, and in constitu. 
tions of Government, that right of every citizen, to a notice 


Ta 1, Sa ht OS 























































ee 











ee 
7 


BOs, lta ew cy. sig one nal 


se iNocas ema 








‘s 


: 











oye Se aeae atts ane tee Lp cee ete 
a era ce Stace ate re . 





208 
ee ed : LS 
before triai, to a hearing before conviction, and to an impar- 
tial for deciding on the charge, have woged in vain. 

If the resolution had been in its original form, it is not to 
be presumed that it could ever have received the assent of a 
majority of the Senate, for the acts therein specified as viol. 
tions of the constitution and laws were clearly within the li- 
mits of the Executive authority. They are the “dismissing 
the late Secretary of the Treasury, because he would not, con. 
trary to his sense of his own duty, remove the money of the 
United States in deposite with the Bunk of the United States 
and its branches, in conformity with the President’s opiniun ; 
and appomting his successor to effect such renreval, which 
has been done.” But as no other specification has been sub. 
stituted, and as these were the ‘‘ Executive proceedings in 
relation to the public revenue,” principally referred to in the 
course of the discussion, they will doubtless be generally re- 
garded as the acts intended to be denounced as “an assump. 
tion of authority and power not conferred by the constitution 
or laws, but in derogation of both.” It is therefore due to the 
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ener age that these words did not convey the sense of the 

ouse of Representatives, in relation to the true source of 
the power of removal. With the avowed object of preventing 
any future inference, that this power was exercised by the 
President in virtue of a grant from Congress, when in fact 
that body considered it as derived from the constitution, the 
words which lrad been the subject of debate were struck out 
and in lieu thereof a clause was inserted in a provision concern. 
| ing the Chief Clerk of the Dpeartment, which declared that 
‘‘ whenever the said principal officer shall be removed by the 
President of the United States, or in any other case of va- 
cancy,” the Chief Clerk showld, during the vacancy, have 
charge of the papers of the office. This change having l-een 
made for the express purpose of declaring the sense of Con. 
gress, that the President derived the power of removal from 
the constitution, the act as it passed has always been consider- 
ed as a full expression of the sense of the Legislature on this 
important part of the American constitution. 


Here then we have the concurrent authority of President 





eccasion, that a condensed suinmary of tle views of the Exe- 
ecutive in respect to them, should be here exhibited. 

By the constitution, ‘‘ the Executive power is vested ina 
President of the United States.” Among the duties imposed 
upon him, and which he is eworn to perform, is that of 
taking care that the laws be faithfully executed.” Being | 
thus made responsible fur theentiye action of the Executive | 
Department, it was but reasonable that the power of appoint- 
ing, Overseeing, and controlling those who execute the laws 
—a power in its nature executive—should remain in his hands. | 
It is, therefore, not only his right, but the constitution makes | 
it bis duty, to “ nominate, and by and with the advice and 
consent of the Senate appoint,” all * officers of the United | 
States whose appointments are not in the constitution other. | 
wise provided for,” with a proviso that the appointment of in. 
ferior officers may be vested in the Preskient alone, in the 
Courts of Justice, or in the Heads of Departments. 

+ The Executive power vested in the Senate, is neither that | 
of “ nominating” nor “ appointing.” Htis merely a check 
upon the Executive power of appointment. If individuals are 
preposed for appointment by the President, by them deemed 
incompetent or unworthy, they may withhold their consent, 
and the appointment cannot be made. ‘They check the action 
of the Executive, but cannot, in relation to those very sub- 
jects, act themselves nordirect hin. Selections are still made 
by the President, and the negative given to the Senate, with. 
out diminishing his responsibility, furnishes an aditional 
guarantee tothe country that the subordinate executive as 
wellas the judicial offices, shall be filled with worthy and 
‘potent men. 

Fhe whole Exeeutive power being vested in the President, 
who is responsible for its exercise, it is a necessary conse. 
quence, that he should have a right to employ agents of his 
own choice to aid him inthe performance of his duties, and 
to discharge thein when he is no longer willing to be respon- 
sible for their acts. ln strict accordance with this principle, 
the power of removal, which, like that of appointment, is an 
eriginal Executive power,is left unchecked by the constitution 
jn relation to all executive officers, for whose conduct the 
President is responsible, while it is taken from hiin in rola. 
tion to judicial officers, for whose acts he is not responsible. 
Inthe Government from which many of the fundamental 
principles of our system are derived, the Head of the Execu. 
tive Department originally had power to appoint and remove 
at will all officers, Executive and Judicial. It wasto take 
the Judges out of this general power of removal, and thus 
make them independent of the Executive, that the tenure of 
their office was changed to good behavior. Nor is it conceiv- 
able, why they are placed, in our constitution, upon a tenure 
different from that of all other officers appointed by the Exe. 
cutive, unless it be fur the same purpose. 


But if there were any just ground for doubt on the fuer of 
the constitution, whether all executive officers are removable 
at the will of the President, it is obviated by the contempora- 
neous construc: ion of the instrument, and the unifurin practice 
under it. 

‘The power of removal was atopic of solemn debate in the 
Congress of $789, while organizing the administrative depart- 
ments of the Government, and it was finally decided, that the 
President derived from the constitution, the power of removal, 
so far as it regards that department, for whose acts he is re. 
sponsible. Although the debate covered the whole ground, 
embracing the ‘l'reasury as well as all the other Executive 
Departments, it arose on a motion to strike out of the bill to 
establish a Department of Foreign Affairs, since calied the 
Department of State, a elause declaring the Secretary ‘ ta be 


{ 


{ 


| Washington, of the Senate, and the House of Representatives, 


numbers of whom had taken an ac'ive part in the convention 
which framed the constitution, and in the State conventions, 
which adopted it, that the President derived an unqualified 
power of removal from that instrument itself, whick is * be- 
yond the reach of Legislative authority.” Upon this prinei- 
plethe Government has now been steadily admingstered for 
about forty-five years, during which there have been numer. 
eus removals made by the President or by his direction, em. 
bracing every grade of Executive officers, from the Heads of 
Departinents to the messengers of Bureaus. 


The Treasury Department, in the discussions of 1789, was 
considered on the same footing as the other Executive De- 
partments, and in the act establishing it, the precise words 
were incorporated indicative of the sense of Congress, that 
the President derives his power to remove the Secretary from 
the Constitution, which appears in the act establishing the 
Department of Foreign Affairs. An assistant Secretary of 
the ‘Treasury was created, and it was provided that he shouid 
take charge of the books and papers of the Department, 
‘* whenever the Secretary shall be remored from office by the 
President of the United States.” ‘lhe Secretary of the Trea- 
sury being appointed by the President, and being considered 
as constitutionally removable by him, it appears never to 
have occurred to any onein the Congress of 1789, or since, 
until very recently, that he was other than an Executive offi- 
cer, the mere instrument of the Ciief Magistrate in the exe. 
cution of the laws, subject, like all other Ileads of Depart- 
|ments, to his supervision and control. No such idea as an 
officers of the Congress c.n be found in the constitution, or 
appeurs to have suggested itself to those who organized the 
Government. There are officers of each House, the appoint. 
ment of which is authorised by the constitution, but all offi- 
cers referred to in that instrument, as coming within the ap. 
pointing power of the President, whether established thereby 
or created by law, are ‘* Officers of the United States.” Ne joint 
power of appointment is given to the Hfouses of Congress, nar 
is there any accountability to them as one body ; but as soon 
as any office is created by law, of whatever name or charac- 
ter, the appointment of the person or persons to fill it, de- 
volves by the constitution upon the President, with the ad. 
vice and consent of the Senate, unicss it be an inferior offi- 
cer, aud the appointment be vested by the law itself ‘in the 
President alone, in the courts of law, or in the Heads of De- 
partments.” 


But at the time of the organization of the Treasury De. 
partment, an incident occurred which distinctly evinces the 
unanimous concurrence of the first Congress in the principle 
that the Treasury Departinent is wholly Executive in its 
character and responsibilities. A motion was made to strike 
out the provision of the bill making it the duty of the Seere- 
tary ‘to digest and report plans for the improvement and 
management of the revenue, and for the support of public 
eredit,” on the ground that i! would give the Executive De- 
partment of the Government too much influence and power in 
; Congress, ‘The motion was not opposed on the ground that 
the Secretary was the officer of Congress and responsible to. 
that body, which would have been conclusive, if adinitted, but 
on other grounds which conceded his Executive character 
throughout. The whole discussion evinces an unanimous 
concurrence in the principle, that the Secretary of the Trea. 
sury is wholly an Executive officer, and the struggle of the 
minority was to restrict his power as such. From that time 
down to the present, the Secretary of the ‘Treasury, the ‘Trea- 
surer, the Register, Comptrollers, Auditors, and Clerks, who 





removable from office by the President af tae United States.” 
After that motion had been decided in the negative, it was 


fill the offices of thut Department, have in the practice of the 
Government, been considered and treated as on the same 
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footing with corresponding grades of officers in all the other 
Executive Departments. 

The custody of the publie property, under such regulations 
asmay bo prescribed, by legislative authority, has always 
been considered an appropriate function of the Executive De- 
partment in this and all other Governments. In accordance 
withthis principle, every species of property belonging to 
the United States, (excepting that which is in the use of the 
co-ordinate Department, as means to aid them in perfurmiag 
their appropriate functions,) isin charge of officers appointed 
by the President, whether it be lands, or buildings, or mer- 
chandise, or provisions, or clothing, or arms and munitions 
of war. The superintendents and keepers of the whole are 
appointed by the President, responsible to him, and remova- 
bie at his will. 

Public money is but a species of public property. It cannot 
be raised by taxation or customs, nor brought into the treasury 
in any other way, except by law; but whenever or howsoever 
obtained, its custody always has been, and always must be, 
unless the constitution be changed, intrusted to the Executive 
Department. No officer can be created by Congress for the 
“ap ong of taking charge of it, whose appointment would not, 

y the constitution, at once devolve onthe President, and who 
would not be responsible to him for the faithful performance of 
his duties. The legislative power may undoubtedly bind him 
and the President, by any laws they may think proper to enact; 
they may prescribe in what place particular portions of the pub- 
lic money shall be kept, and for what reason it shall be remov- 
ed, as they may direct that supplies for the army or navy shall 
be kept in particular stores ; and it will be the duty of the Pre- 
sident to see that the law is faithfully executed—yet will the 
custody remain in the Executive Department of the Govern- 
ment. Were the Congress to assume, with or withouta legis- 
lative act the power of appointing officers independently of the 
President, to take the charge and custody of the publie proper- 
ty contained in the military and naval arsenals, magazines and 
storehouses, it is believed that such an act would be regarded 
by all as a palpable usurpation of Executive power, subversive 
of the form as well as the fundamental principles of our Gov- 
ernment. But where is the difference in principle, whether the 
publie property be in the form of arms, munitions of war, and 
supplies, or in gold and silver, or bank notes? None can be 
perceived—none is believed to exist. Congress cannot, there- 
fore, take out of the hands of the Executive Department, the 
custody of the public property or money, without an assump- 
tion of Executive power, and 2 subversion of the first priuci- 
ples of the constitution. 

The Congress of the United States have never passed an act 
imperatively directing that the public moneys shall be kept in 
any particular place or places. From the origin of the govern- 
ment tothe year 1816, the statute book was wholly silent on the 
subject. In 1789 a Treasurer was created, subordinate to the 
Secretary of the Treasury, and through him to the President. 
He was required to give bond, safely to keep, and faithfully to 
disburse the public moneys, without any direction as to the 
manner or places in which they should be kept. By reference 
to the practice of the Government, it is found, that from its first 
organization, the Secretary of the Treasury, acting under the 
supervision of the President, designated the places in which 
the public moneys sbould be kept, and specially directed all 
transfers from place to place. This practice was continued, 
with the silent acquiescence of Congress, from 1739 down to 


1816; and although many banks were selected and discharged, | 


and although a portion of the moneys were first placed in the 
State Banks, and then in the former bank of the United States, 
and upon the dissolution of that, were again transferred to the 
State Banks, no legislation was thought necessary by Congress, 
and all the operations were originated and perfected by the 
Executive authority. The Secretary of the Treasury, respon- 
sible tothe President, and with his approbation, made contracts 
and arrangements in relation to the whole subject matter, 
which was thus entirely committed to the direction of the Pre- 
sident, under his responsibilies to the American People, and to 
those who were authorized to impeach and punish him for any 
breach of this important trust. 

The act of 1816, establishing the Bank of the United States, 
directed the deposites of public money to be made in that 
bank and its branches, in places in which the said bank and 
branches thereof may be established, ‘* unless the Secretary of 
the Treasury should otherwise order and direct,” in which 
event, he was required to give his reasons to Congress, This 
was but a continuation of his pre-existing powers as the Head 
of an Executive Department, to direct where the deposites 
thould be made, with the superadded obligation of giving his 
seasons to Congress for making them elsewhere than in the 
Bank of the United States and its branches. Itis not to be 
considered that this provision in any degree altered the rela- 
tion between the Secretary of tho ‘Treasury and the President 


as the responsible Head of the Executive Department, or re- 
leased the latter from his constitutional obligation to “ take 
care that the laws be faithfully executed.” Onthe contrary, 
it increased his responsibilities, by adding another to the long 
list of lawe which it was his duty to carry into effect. 

It would be an extraordinary result, if, because the person 
charged by law with a public duty, is one of the Secretaries, 
it were less the duty of the President to see that law faithfully 
executed, than other laws enjoining duties upon subordinate 
officers or private citizens. If there be any difference, it 
would seem that the obligation is the stronger in relation to 
the former, because the neglect is in his presence, and the 
remedy at hand. 

It cannot be doubted that it was the legal duty of the Se- 
cretary of the Treasury to order and direct the deposites of 
the public money to be made elsewhere than in the Bank of 
the United States, whenever sufficient reasons existed for 
making the exchange. If, in sucha case he neglected or 
refused to act, he would neglect or refuse to execute the law. 
What would then be the sworn duty ofthe President ? Could 
he say that the constitution did not bind him to see the law 
faithfully executed, because it was one of his Secretaries, and 





not himself, upon whom the service was specially imposed ? 
Might he aot be asked whether there was any such limitation 
to his obligations prescribed in the Constitution? Whether 
he is not equally bound to take care that the laws be faith- 
fully executed, whether they impose duties on the highest 
officer of State, or the lowest subordinate in any of the De- 
partments? Might he not be told, that it was for the solo 
| purpose of causing all executive officers, from the highest to 
| the lowest, faithfully to perform the s rvices required of them 
| by law—that the People of the United States have mide him 
their Chief Magistrate, and the constitution has clothed him 
with the entire Executive power of this Government? The 
principles jinplied in these questions appear too plain to need 
elucidation. 

But here, also, w2 hiv2 a cotemporaneous construction of 
the act, which shows that it was not understood as in any 
way changing the relations betwee: the President and Secre- 
tary of the Treasury, or as placing the latter out of Execu- 
tive control, even in relation to the deposites of the public 
money. Nor on this point are we left to any equivocal tes- 
timony. The documents of the Treasury Dspartment show 
that the Secretary ofthe Treasury did apply to the President 
and obtain his approbation and sanction to the original trans- 
fer of the public deposites to the present Bank of the United 
States, and did carry the measure into effect in obedience to 
his decision. They also show that transfers of the public de- 
posites from the Branches of the Bank of the United States 
to State Banks, at Chilicethe, Cincinnati, and Louisville, in 
1819, were made with the approbation of the President, and 
by his authority. ‘They show, that upon all important ques- 
tions appertaining to his Department, whether they related to 
the public deposites or other matters, it was the constant 
practice of the Secretary of the Treasury to obtain for his acts 
the approval and sanction of the President. ‘These acts, and 
the principles on which they were founded, were known to 
all the Departments of the Government, to Congress, and the 
country; and, until very recently, appear never to have been 
called in question. 

Thus was it settled by the Constitution, the Laws, and the 
whole practice of the Government, that the entire Executive 
power is vested in the President of the United States; that as 
incident to that power, the right of appointing and removing 
those officers who are to aid him in the execution of the Laws, 
with such restrictions only as the Constitution prescribes, is 
vested in the President; that the Secretary of the Treasury is 
one of those officers; that the custody of the public property 
and money is an executive function, which, in relation to the 
money, has always been exercised through the Secretary of 
of the Treasury and his subordinates ; that in the performance 
of these duties, he is subject to the supervision and control of 
the President, and in all important measures having relation to 
these, consults the chief Magistrate, and obtain his approval 
and sanction; that the law establishing the Bank did not, asit 
could not, change the relation between the President and the 
Secretary—did not release the former from his obligation to 
see the law faithfully executed, nor the latter from the Presi- 
dent’s supervision and control; that afterwards, and before, the 
Secretary did in fact consult, and obtain the sanction of, the 
President, to transfers and removals of the public deposites ; 
and that all departments of the Government, and the Nation 
itself, approved or acquiesced in these acts and principles, as 
in strict conformity with our Constitution and Laws. 

During the last year, the approaching termination, according 
to the provisions of its charter, aad the solema decision 
of the American People, of the Bank of the United 
States, made it expedient, and its exposed abuses and cor- 
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ruptions, made it, in my opinion, the duty of the Secretary of 
the Treasury, to place the moneys of the United States in 
other depositories. ‘The Secretary did not concur io that 
opinion, and declined giving the necessary order and direction. 
So glaring were the abuses and corruptio::s of the Bank, so evi- 
dent its fixed purpose to persevere in them, and so palpable its 
design, by its money and power, to control the Government 
and change its character, that I deemed it the imperative duty 
of the Executive authority, by the exertion of every power 
confided to it by the Constitution and Laws, to check its career, 
and lessen its ability to do mischief, even in the painful alter- 
native of dismissing the Head of one of the Departments. At 
the time the removal was made, other causes suflicient to justi- 
to it existed; but if they had not, the Secretary would have 
been dismissed for this cause only. 


His place I supplied by one whose opinions were well | 


known to me, and whose frank expression of them, in another 
situation, and whose general sacrifices of interest and feeling, 
when unexpectedly called to the station he now occupies, 
ought forever to have shielded his motives from suspicion, end 
his character from reproach. In accordance with the opinions 
long before expressed by him, he proceeded with my sanction, 
to make arrangements for depositing the moneys of the United 
States in other safe institutions. 

The resolution of the Senate, as originally framed, and as 
passed if it refers to these acts, presupposes a right in that 
body to interfere with this exercise of Executive power. If 


the principle be once admitted, it is not difficult to perceive | 


where it mayend. If, by a mere denunciation like this re- 








solution, the President should ever be induced to act, in a | 


matter of official duty, contrary to the honest convictions of | who had supported it in debate, in its original form, were one 
his own mind, in compliance with the wishes of the Senate, | 


the constitutional independence of the Executive Department 
would be as effectually destroyed, and its power as eifectually 
transferred to the Senate, as if that end had been accomplish. 
ed by an amendment of the constitution. But it the Senate 
have a right to interfere with the Executive powers, they 
have also the right to make that interference effective ; andif 
the assertion of the power implied in the resolution be silently 


followed, at some future day, by an attempt at actual enforce- 
ment. The Senate may refuse, except on the condition that 
he will surrender his opinions to theirs and obey their will, to 
perform their own constitutional functions; to pass the ne- 
cessary laws; to sanction appropriations proposed by the 
House of Representatives, and to confirm proper nominations 
made by the President. It has already been maintained (and 
it is not conceivable that the resolution of tho Senate can be 
based on any other principle) that the Secretary of the Trea- 
sury is the officer of Congress, and independent of the Presi- 
dent; that the President has no right to control him, and 
consequently none to remove him. With the same prepriety, 
and on similar grounds, may the Secretary of State, the 
Secretaries of War and the Navy, and the Postmaster Gene- 
ral, each in succession, be declared independent of the Pre. 
sident, the subordinates of Congress, and removable only 
with the concurrence of the Senate. Followed to its conse- 
quences, this principle will be found effectually to destroy 
one co-ordinate Department of the Government, to concen- 
trate in the hands of the Senate the whole Executive power, 
and to leave the President as powerless as ho would be useless, 
the siiadow of authority, after the substance had departed. 
The time and the occasion which have called forth the re- 
solution of the Senate, seems to impose on me an additional o}- 





known to the President that the corporation was putting in 
train the same course of measures, with the view of making 
another vigorous effort, through an interference in the elections 
of the Peeple, to control public opinion and force the Govern. 
ment to yield to its demands. ‘This, with its corruption of 
the press, its violation of its charter, its exclusion of the Go. 
uernmen! Directors from its proceedings, its neglect of duty, 
and arrogant pretensions, made it, in the opinion ofthe Pre. 
sident, incompatible with the public interest and safety of our 
institutions, that itshould be longer employed as the fiscal 
agent of the Treasury. A Secretary of the Treasury, ap- 
pointed intho recess of the Senate, who had not been con- 
firmed by that body, and whom the President might or might 
not at his pleasure nominate to them, refused to do what his 
superior in the Executive Department considered the most 
imperative of his duties, and became in fact, Bewever inno. 
cent his motives, the protector of the Bank. And on this oc- 
casion it is discovered for the first time, that those who fram. 


/ed the constitution misunderstood it; that the first Congress 


and all its successors have been under a delusion; that the 
practice of near forty-five pears, is but a continued usurpation 
that the Secretary of the Treasury is not responsible to the 
President; and that to remove hii is a violation of the con. 
stitution and laws, for whic’: the President deserves to stand 
forever dishonored on the journals of the Senate. 

There are alsosome other circumstances connected with 
the diseussion and passage of the resolution, to which I fee! 
it to be, not only my right, but my dutytorefer. It appears 
by the journal of the Senate, that among the twenty-six Se- 
nators whe voted for the resolution on its final passage, and 


of the Senators from the State of Maine, the two Senators 


from New Jersey, and one of the Senators from Ohio. It also 


appears by the same journal, and by the files of the Senate, 
that the Legislatures of these States had severally expressed 
their opinions in respeet to the Executive proceedings drawn 
in question before the Senate. 

The two branches of the Legislature of the State of Maine, 


. : “ew tag Rye onthe 25th of January, 1834, passed a preamble and series 
acquiesced in, we may reasonably apprehend that it will be | 


of resolutions in the following words: 


“ Whereas, at an early period after the election of Andrew Jackson to 
the Presidency, in accordance with the sentiments which he had uniform!y 
expressed, the attention of Congress was called to the coustitutionality 
and expediency of the renewal of the charter of the U.S. Bank: And 
wherers, the Bank has transcended its chartered limits in the management 
of its busivuess transactions, and has abandoned the object of its creation, 
by engaging.in political controversies, by wielding its power and influence 
to embarrass the administration of the General Government, and by bring 
ing insolvency and distress upon the commercial community: And where- 


| as, the public security from such an institution consists jess in its present 


pecuniary capacity to discharge iis, liabilities, than in the fidelity with 
which the trusts reposed in it have been executed: And whereas the abuse 
and misapplication of the powers Conferred have destroyed the confidence 


| of the public in the officers of the Kank, and demonstrated that such pow- 


ers endanger the stability of our republican institutions : Therefore, 

* Resolved, That in the removal of the public deposites from the Bank of 
the United Staves, as well asin the manner of their removal, we recognize 
in the administration an adherence to constitutional rights, and the per 
formance of a public duty.” 

© Resolved, That this Legislature entertain the same opinion as hereto- 
fore expressed by preceding Legislatures of this state, that the Bank of the 
United States ought not to be rechartered.” 

* Resolved, That the Senators of this State in the Congress of the United 
States be instructed, and the Representatives be requested, to oppose the 


' yestoration of the deposites and the renewal of the charter of the United 


ligation not to pass it over in silence. Nearly forty-five years | 
had the President exercised without a question as to his right- | 


ful authority, those powers for the recent assumption of which 
he is now denounced. The vicissitudes of peace and war 
have attended our Government; violent parties, watchful to 
take advantage of any seeming usurpation on the part of the 
Executive, had distracted our councils; frequent removals, or 
forced resignations, in every sense tantamonnt to removals, 
had been made of the Secretary and other officers of the Trea- 
sury; and yet, in no one instance is it known that any man, 
whether patriot or partisan, had raised his voice against it as 
a violation of the Constitution. ‘The expediency and justice 
of such changes, in reference to public officers of all grades, 
have frequently been the topics of discussion ; but the consti- 


tutional right of the President to appoint, control, and re- | 
move the Head of the Treasury, as well as a!l other, Dopart- 


ments, seems to have been universally concede!. And what 
is the occasion upon which other principles have been first 
officially asserted? ‘The Bank of the United States, a great 
moneyed monopoly, had attempted to obtain a renewal of its 
charter, by controlling the elections of the People and the ac. 
tion of the Government. The use of its corporate funds and 
power in that attempt, was fully disclosed, and it was made 


States Bank.’ 


Onthe llth of January, 1834, the House of Assembly and 
Council composing the Legislature of the State of New Jer- 
sey, passed a preamble and series of resolutions in the fol- 
lowing words: 


* Whereas the present crisis of our public affairs cal!s fora decided ex- 


| pression of the voice of the people of this state; and whereas we consider 
' it the undoubted right of the Legislatures of the several states to instruct 





those who represent their interests in the councils of the nation, in all 
maiters which intimately concern the public weal, and may affect the happi- 
ness or well being of the people: Therefore, 

“Be it resolved by the Council and General Assembly of this State, That 
while we acknowledge with feelings of devout gratitude our cb'igations to 
the great Ruler of nations for his mercies to us as a people, that we have 
been preserved alike from foreign war, from the evils of internal commo- 
tions, and the machinations of designing and ambitious men, who would 
prostrate the fair fabric of our Union; that we ought nevertheless to hum- 
ble ourselves in His presence and implore His aid for the perpetuation of 
our republican institutions, and for a continuation of that unexampled 
prosperity which our country has hitherto enjoyed. 

“2 Resolved, That we have undiminished confidence in the integrity 
and firmness of the venerable patriot who now holds the distinguished 
post of Chief Magistrate of this nation, and whose purty of purpose and 
elevated motives have so often received the unqualified approbation of a 
large majority of his fellow citizens. 

“3. Resolved, That we view with great agitation and alarm the exist- 
ence of a great moneyed incorporation, which threatens to embarrass the 
operations of the government, and, by means of its unbounded influence 
over the currency of the country, to scatter distress and ruin throughout 
the community ; and, that we, therefore, solemnly believe the present Bank 
of the United States ought not to be rechartered. 

“4. Resolved, That our Senators in Congress be instructed, and our 
members of the House of Representatives be requested to sustain, by their 
votes and influence, the eouraa adopted by the Secretary of the Treasury, 
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Mr. Taney, in relation to the Bank of the Uuiied Siates and the depogites 
of the Government moueys, believing as we do the course of the Secretary 
to have been constitutional, and that the public good required its adoption. 

“5. Resolved. That tha Governor be requested to forward a copy of the 
above resolutions to each of our Senators and Represen e3 frow this 
state in the Congress of the United States.” 


On the 2lst day of February last, the Legislature of the 
same State reiterated the opinions and instructions betore gi- 
ven, by joint resolutions, in the fuliowing words : 


day of January last, relative to the President of the United States, the 
Bank of the United States, and the course of Mr. Taney ia removing the 
Government depesites. 

‘Resolved, That the Legistature of New Jersey have not seen any 
reason to depart from such resolutions since the passage thereof; and it is 
their wish that they should receive from our Senators aad Represeniaiives 
of this State in the Congress of the United States, that attention and obe- 
dience which are due to the opiuion of a sovereign State, opealy expressed 
in its Legislative capacity.” 

On the 2d of January, 1834, the Senate and House of Re- 
presentatives composing the Legislature of Ohio passed a pre- 
amble and resolutions in the following words : 

“ Whercas there is reason to believe that the Bank of the United States 
will attempt to obtain a renewal of its charter at the present session of 
Congress: And whereas it is abundantly evident that said Bank has exer- 
cised powers derogatory to the spirit of eur free institalions and dangerous 
to the liberties of these United States : And whereas, there is just reason 
to doubt the constitutional power of Congress to grant acts of incorpora- 
tion for banking purposes out of the District of Columbia. And, whereas, 
we believe the proper disposal of the public lands to be of the utmost ia- 
portance to the People of these United States, and that houor and good 
faith require their equitable distribation : ‘Therefore 

* Resolved, by the General Assemby of the State of Ohio, That we con: 
sider the removal of the public deposites from the Bank of the Uniied 
Siates as required by the best interests of our country, and that ‘a proper 
sense of public duty imperiousivy demanded that that institution should be 
no longer used as a depository of the public funds. 

** Resolved, also, That we view with decided disapprobation, the renow- 
ed attempts in Congress to secure the passage of the bill providing for the 
disposal of the public domain upen the principles proposed by Mr. Clay, 
inasmuch as we believe that such alaw would be unequal inits operations, 
and unjust ia its results. 

“ Resolved, also. That we heartily approve of the principles set forth in 
the late veto message upon that subject, and, 

** Resolved, That our Senators in Congress be instructed, and our Repre- 
eentatives requested, to use their influence to prevent the rechartering of 
the Bank of the United States ; to sustain the administration in iis removal 
of the public deposites ; and to oppose the passage of a land bill containing 
the principles adopted in the act upon that subject passed at the last ses- 
sion of Congress. 

* Resolved, That the Governor be requested to transmit copies of the fore- 
going preambie and resolutious to cach of our Senators aud Representa- 
tives.”’ 


It is thus seen that four Senators have declared by their votes 
that the President, in the late Executive proceedings in rela- 
tion to the revenue, had been guilty of the impeachable offence 
of “assuming upon himself authority and power not confer- 
red by the constitution and laws, but in derogation of both,” 
whilst the Legislatures of their respective states had deliber- 
ately approved those very proceedings, as consistent with the 
constitution, and demanded by the public good. If these four 
votes had been given in accordance with the sentiments of the 
Legislatures, as above expressed, there would have been but 
twenty-four votes out of forty-six for censuring the President, 
and the unprecedented record of his conviction could not have 
been placed upon the journals of the Senate. 


In thus referring to the resolutions and instructions of the 
State Legislatures, I disclaim and repudiate all authority or 
design to interfere with the responsibilities due from members 
of the Senate to their own consciences, their constituents, and 
their country. The facts now stated belong to the history of 
these proceedings, and are important to the just developement 
of the principles and interests involved in them, as well as to 
the proper vindication of the Executive Department; and with 
that view and that view only, are they here made the topic of 
remark. 

The dangerous tendency of the doctrine which denies to the 
President the power of supervising, directing, and removing 
the Secretary of the Treasury, in like manner with other Exe- 
cutive Officers, would soon be manifest in practice, were the 
doctrine to be established. The President is the direct represent - 
ative of the American People, but the Secretaries are not. If 
the Secretary of the Treasury be independent of the President 


in the execution of the laws, then is there no direct responsibility > 


to the People in that important brauch of tais Goverament, to 
which is committed the care of the national finances. And it 
is in the power of the Bank of the United States, or any other 
corporation, body of men or individuals, if a Secretary shall 
be found to accord with them ia opinion, or can be induced in 
practice to promote their views, to control, through him, the 
whole action of the Government, (so far as itis exercised by 
his Department,) in defiance of the Chief Magistrate elected by 
the People and responsible to them. 

But the evil tendency of the particular doctrine adverted to, 
though sufficiently serious, would be as nothing in comparison 


with the pernicious eonsequenees which would inevitably flow | 





ee Se ES 
from the approbation and and allowance by the People, and 
the practice by the Senate of the unconstutional power of ar- 
raigning and censuring the official conduct of the Executive, in 
the manner recently pursued. Such proceedings are eminent- 
ly calculated to unsettle the foundation of the Government ; to 








' disturb the harmonious action of its different Departments ; 
/andto!reak down the cheeks and balances by which the wis- 
dom of its framers sought to ensure its stability and useful- 


‘Resolved by the Council aad General Assembly of the Siate of New | 
Jersey, That they do adhere go the resolutions passed by them ou the 1th 


ness. 
‘he honest differences of opinion which occasionally exist 
_hetween the Sonate, in regard to matters in which both are 
obliged to participate, are sufficiently embarrassing. But if 
_ the course recently adopted by the Senate shall hereafter be 
frequently pursued, itis not only obvious that the harmony of 
the relations between the President «.nd the Senate will be de- 
stroyed, but that other and graver effects will ultimately issue. 
Ifthe censures of the Senate be submitted to by the President, 
_ the confidence of the People in his ability and virtue, and the 
| character and usefulness of his administration, will soon be at 
an end, and the real power of the Government will fall inte 
the hands of a body, holding their offices for long terms, not 
elected by the People, and not to them directly responsible. 
If, on the other hand, the illegal censures of the Senate 
should be resisted by the President, collisions and angry con- 
troversies might ensue, discreditable in their progress, and in 
the end compelling the People to adopt the conclusion, either 
that their Chief Magistrate was unworthy of their respect, or 
that the Senate was chargeable with calumny and injustice. 
Either of these results would impair public confidence in the 
perfection of the system, and lead to serious alterations of its 
frame work, or to the practical abandonment of some of its 
provisions. 

The influence of such proceedings on the other Departments 
ofthe Government, and more especially on the States, could 
not fail to be extensively pernicious. When the Judges in the 
last resort of official misconduct, themselves overleap the 
bounds of their authority, as prescribed by the Constitution, 
what general disregard of its provisions might not their exam- 
ple be expected to produce? And whodoes not perceive that 
such contempt of the Federal constitution, by one of its most 
important Departments, would hold out the strongest tempta- 
tion to resistance on the part of the State sovereignties, when- 
ever they shall suppose their just rights to have been invaded? 

| Thus all the independent Departments of the Government, 
and the States which compose our confederated Union, instead 
of attending to their appropriate duties, and leaving those 
who may offend, to be reclaimed or punished in the manner 
pointed out in the constitution, would fall to mutual crimina- 
tion and recrimination, and give to the People, confusion and 
anarchy, instead of order and law; until at length some form 
ofaristocratic power would be established on the ruins of the 
constitution or the States be broken into separate communi- 
lies. 


Par be it from me to charge, orto insinuate, that the pre- 
sent Senate of the United States intended, in the most dis- 
tant way, to encourage such a result. It is not of their mo. 
tives or designs, but only of the tendency of their acts, that it 
is ny duty tospeak. It is, if possible, to make Senators 
themselves sensible of the danger which lurks under the pro- 
cedent set in their resolution : and at any rate to perform my 
duty, as the responsible Head of one of the co-equal Depart- 
ments of the Government, that I had been compelled to point 
out the consequences to which the discussion and passage of 
the resolution may lead, if the tendency of the measure be not 
checked in its inception. 

It is due to the high trust with which I have been charged ; 
to those who may be called to succeed me in it; to the Re. 
presentatives of the People, whose consti utional prerogative 
has been unlawfully assumed to the People and to the States ; 

_ and to the constitution they have established; that I should 
not permit its provisions to be broken down by such an at. 
tack on the Executive Department, without at least some ef- 
fort “to preserve, protect, and defend” them. With this 
view, and for the reasons which have been stated, I do hereby 
SOLEMNLY PROTEST against the aforementioned proceedings of 
the Senate; as unauthorized by the constitution, contrary to 
its spirit and to several of its express provisions; subversive 
of that distribution of the powers of government which it 
has ordained and established ; destructive of the checks and 
safeguards by which those powers were intended ; on the one 
haut, tobe controlled, and onthe other to be protected ; and 
calculated by their immediate and collateral effects, by their 
character and tendency, to concentrate in the hunds of a 
Lody not directly amenable to the People, a degree of influence 
and power dangerous to their liberties, and fata] to the con. 
stitution of their choice. 

The resolution of the Senate contains an imputation upon 
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wy private as well as upon my public character; and as it 


must stand forever on their journals I cannot close this sub. 
stitute for that defence whicir-I have not been allowed to pre. 
sent in the ordinary form, without remarking, that I have lived 
vain, if it be necessary to enter into a formal vindication of 
ray character and purposes from such an imputation. In vain 
do I bear upon my person, enduring memorials of that eon- 
test in which American liberty was purchased—in vain have 
I since periled property, fame, and life, in defence of the 
rights and privileges so dearly bought—in vain am I now, 
without a personal aspiration, or the hope of individual ad- 
vantage, encountering responsibilities and dangers, from 


‘tained as to the purity of my purposes and motives. If I had- 
been ambitious, [ should have sought an alliance with that 
powerful institution, which even now aspires to no divided 
empire. If F had been venal, I should have sold myself to its 
designs—had I preferred personal comfort and official ease 





WENTY-THIRD CONGRESS. 


On Wednesday both [louses adjourned to attend the fune. 
ral of Mr. Dennis. 
SENATE. 


Trourspay, April 17. 
The Protest of the President, which appears in our paper 
to-day, was received. After it was read, Mr. Poindexter rose, 
and after denouncing the message in an angry terms, moved 


/that it be not received. Mr. Sprégue, Mr. Frelinghuysen, 


and Mr. Southard supported, and Mr. Bates and Mr. King of 


| Alabama opposed the motion. ‘The Senate adjourned with- 
‘which, by mere inactivity in relation to a single point, I | 
‘might have been exempt~Ifany serious doubts can be enter. | 


out taking the question. 


Fripay, April 18. 
Mr. Leigh had addressed the Senate upwards of two hours 


against receiving the President’s Protest, when he was inter. 
| rupted by loud plaudits in the gallery ; and the Vice-President 


ordered the galleries to be cleared. While the Sergeant at 
Arms was executing the order, the noises were repeated. Mr. 


to the performance of my arcuous duty, I should have ceased | Benton moved that the disorderly persons be taken into cus. 
te molest it. In the history of conquerers and usurpers, | tody. A discussion ensued, curing which the galleries were 
‘never, in the fire of youth, nor in the vigor of manhood, | cleared, and then Mr. Benton withdrew his motion.—Ad- 


could I find an attraction to lure me fron the path of duty ; | Journed to Monday. 


and now, I shall scarcely find an inducement to commence 


their career of ambition, when grey hairs and a decaying | 
frame, instead of inviting to toil and battle, call me to the | 


‘contemplation of other worlds, where conquerers cease to be 


honored, and usurpers expiate their crimes. ‘The only ambi- | 


tion I can feel, is to acquit myself to Him to whom I must 
soon render an account of my stewardship, to serve my fellow 


men, and live respected und honored in the history of my | 
‘country. No; the ambition which leads me on, isan anxious | 
desire and a {fixed determination, to return to the people, un- | 


impaired, the sacred trust they have confided to my charge— 
to heal the wounds of the constitution and preserve it from 
further violation : to persuade my countrymen, so far as I 
may, that it is not in a splendid Government, supported by 
powerful monopolies and aristocratical establishments, that 
they will find happiness, or their liberties protection; but in 


favors te none—dispensing its blessings like the dews of hea- 


ven, unseen and unfelt, save in the freshness and beauty they | 
‘ contribute to produce. It is such a government that the ge- 
nius of our people requires—such an one only under which | 
our States may remain for ages to come, united, prosperous, , 


and free. If the Almighty Being who has hitherto sustain- 
ed and protected me, will but vouchsafe to make my feeble 
powers iustrumental to sucha result, I shall anticipate with 
pleasure the place to be assigned me in the history of my 


country, and die contented with the Lelief, that I have con- | 
' tributed, in some small degree, to increase the value and pro- 


long the duration, of Ainerican Liberty. 
To theend that the resolution of the Senate may not be 


hereafter drawn into precedent, with the authority of silent | 


acquiescence on the part of the Executive Department ; and to 
the end, also, that my motives and views in the Executive pro- 
ceedings denounced in that resolution may be known to my 
fellow citizens, to the world, and to all posterity, I respectfully 
request that this Message and Protest may be entered at length 
on the Journals of the Senate. ANDREW JACKSON. 
Apri 15th, 1834. 








THE MAN. 


MONDAY MORNING, APRIE 21. 
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THE PRESIDENT’S PROTEST. 
We have issued a double number of ** The Man” this day, 
(price two cenis, which we are sure our readers will not be- 


grudge,) to make room for the Protest of the President of the | 


United States against the conduct of the Senate in pronoun. 
cing him guilty of an impeachable offence, without the consti- 
tutional preliminary of an accusation by the ITeuse of Repre- 
sentatives, and without the formality of a trial. 

By this admirable document, it will be seen, that the Presi- 
dent has completely turned the tables upon those who havo 
charged him with assuming powers not authorised by the laws 


a~ OF the constitution, besides inaking a triumphant vindication 


ot his whole conduct in relation to tha United States Bank 
and the Public Deposites. 


We commend the document to the especial attention of | -. yy 


those who are opposed tothe Bank, but who havo doubted 
abent, or disappreved of, the Remora! of the Deposites. 


HIOUSE OF REPRESENTATIVES. 
‘Tuurspay, April 17. 
The bill making compensation for property destroyed dur. 
ing the late war, passed te a third reading. 
Frivay, April 18. 
Mr. Heath moved to suspend the rules to enable him to of- 
fer a resolution directing future public deposites to be placed 
inthe U. S. Bank. Refused, 89to 83. 
The rules were suspended (152 to 22) to enable Mr. Jarvis 
to offer a resolution of inquiry into the causes of the suspension 


_ of special payments by certain Banks in the District of Colom- 
bia. Mr. Hardin proposed an amendment of the resolution, 


but the hour having expired, its consideration was postponed. 


TNE PUBLIC MONEY. 
Mr. Wise moved to suspend the rule to enable him to offer 


: n .In | resolutions controverting the doctrines of the President’s Pro- 
a plain system, void of pomp—protecting all, and granting | 


test respecting the Executive control over the public money. 
Negatived, 93 to 103, (two thirds not having voted in the affir- 


| mative.)—Mr. Wise gave notice that he should renew the mo- 


tion, from day to day, until leave should be given to introduce 
the resolutions. 


Mr. Peyton, of Tenn. asked for a suspension of the rules to 


| enable hii to offer resolutions directly the reverse of those of 
| Mr. Wise. The resolutions having been read, Mr. P. with- 
_ drew them, but gave notice that he should offer them whenever 


those of Mr. Wise were offered. 


J.” Francis, the Jackson Candidate, is elected Governor of 
the State of Rhode Island. 
NOTICE TO MASONS. 
> The Masons are reminded that their meeting stands ad- 
journed to Wednesday, the 23d inst., at the Fourteenth Ward 
Hotel, corner of Grand and Elizabeth streets, at half past 7 
o’clock in the evening, at which time a Constitution for the 
government of the Masons will be presented to the meeting, 
for their consideration. apl9 wiltd3t 
——— _ LS 
PARK ‘THEATRE. 
This Evening, THE SOLDIER'S COURTSHIP, THE WEDDING 
GOWN, and MY UNCLE JOHN. 
The appearance of Mr. and Miss Kemble is postponed till Thursday. 
LIS 


MARRIAGES, 
On Thursday evening, by the Rev. 8. H. Cone, Mr. James Scott, to Miss 
| Sarah H. Sturgess, allof this city. 




















“MARINE ENTELLIGENCE. 


—_— 





ARRIVED, 

Ship Nashville, Rathbone, from New Orleans, to F. K. Collins. 

Brig Knatt, Brown, 23 days from Demarara, and 17 ds from St. Thomas. 

Brig Henry, Carpenter, 18 days from Port au Piatt. 

BrigSusan Mary, Chase, from Wilmington, N. C. and 11 days from 
Bermuda. 

Schr. Rambler, Clewley of Prospect, Me., 27 days from Sisal. 

Schr. Franklin, Headdean, of Bath, 29 days from New Orlean-. 











NSUBR ANCE ON LEST’FERS,.—Money sent by mail to any 
Post Office in the United States, or the British North American Pro- 
_ vinces, will be insured by application to B. BATES, at the Post Office, N. 
York. mh? tf 
| 
| 
{ 





’ A NT & 13--'I'wo or three active boys, to whom constant employ- 
ment will be given at which they can make from $2 to 83 a week . 
apl7 tf 











“Tue Man” is published daily at the office of the Working 
| Man’s Adrocate, 6 Thames street. 
| r= Advertisements 75¢. aq. Ist time, 25¢. each time afterwards £3 


